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Jurisdictional Statement

The district court had jurisdiction under 28 U.S.C. §158(a)(1) because debtor-
appellant, John P. Messina (“Messina”), was appealing from a bankruptey court’s
final judgment approving a chapter 7 trustee’s final report.

The orders appealed to the district court included a summary judgment for
American Citrus Products Corp. (“American Citrus”) and John Labatt Ltd.
(“Labatt”), who were referred to below collectively as the Labatt Judgment
Creditors (“LJC). The bankruptcy court ruled that a $149,5564 debt to 1JC was non-
dischargeable under 11 U.S.C. §523(a)(6) because the debt represented
compensation for an injury Messina, allegedly, had “willfullly] and malicious[ly]”
inflicted on LJC.

That award was for attorney’s fees LJC incurred in securing contempt citations
and a five-year prior restraint on Messina’s speech. Grove Fresh Distributors, Inc.
v. John Labatt Ltd., 888 F. Supp. 1427 (N.D. TIl. 1995) [“Contempt Order’].(A.280)1

In an order entered on August 25, 2010, the district court affirmed the
bankruptcy court in all respects.(A.6.)

The notice of appeal to this Court was filed on September 24, 2010.(R.82.)
Jurisdiction here lies under 28 U.S.C. §§158(d), 1291.

Issues Presented

1. When a collateral estoppel claim arises out of prior litigation in an Article I11
court, does an Article II court have jurisdiction to adjudicate whether the prior
proceeding was fair?

2. LJC now admit that they violated food purity laws for 30 years. Do they have
unclean hands barring them from invoking collateral estoppel because, in the prior
litigation, they (a) falsely denied those violations and (b) obtained unfair

advantages by falsely accusing Messina of having falsely accused them?

14A. ” pefers to the Appendix to Messina’s brief here. “R.__7 refers to district court
docket entries. “R. _,a._ " refers to appendices filed in the district court. “B.R.__" refers to
the bankruptcy court record filed with the district court on appeal.

1
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3. When measured against the standards for a fair and accurate litigation
narrative, as described by Judge Posner in Testimony, is the Contempt Order’s

narrative fraudulent?
Statement of the Case

After a nine-month investigation, Messina filed Grove Fresh Distributors, Inc.

v, John Labatt Ltd., et al., (“90c5009). The 90¢5009 complaint alleged that LJC and
others, including food chemist James Marshall, had conspired to make and sell
adulterated orange juice using a common formula. By stipulation Messina filed the
complaint under seal pending a hearing on the merits of L.J C’s alleged reasons for a
seal, but no hearing was held. Messina moved to vacate the seal, but Judge Zagel
denied the motion without explanation.

With no notice or hearing or explanation, Judge Zagel suppressed the 90c5009
docket for four years, eight months, and 17 days. During that period there was no
official record for 90c5009.

In a related criminal case Marshall admitted that when he worked for one of the
LJC, he created a formula for making adulterated orange juice and shared the
formula with executives at other companies owned by LJC.

Meanwhile, journalists intervened in 90¢5009 to challenge the seal and
suppression of the docket. LJC defended the seal with charges that the 90¢5009
complaint falsely accused them, and that Messina had drafted and filed it to
“extract” a multi-million dollar settlement from them. They offered no evidence to
support these charges, however.

Judge Zagel denied the access claims without adjudicating LJC’s allegations
against Messina. While the journalists’ appeal was pending, Judge Zagel authorized
LJC to remove from the courthouse approximately 200 records that were the subject
of the journalists’ appeal, on the ground that LJC, in a $2,000,000 settlement that
he had brokered, had “bought the case from plaintiff.” This Court stayed removal,

but the appeal went forward without an official record.
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In that appeal LJC defended the seal by reiterating in this Court the allegations
Judge Zagel had omitted to adjudicate—that Messina had falsely accused them in
order to “extract” a multi-million dollar settlement. Messina demanded a retraction,
but LJC refused. Messina moved for a FRAP 46(c} hearing in this Court, arguing
that his reputation would be damaged if this Court accepted as true, and repeated
in a published opinion, LJC’s statements about him. Publishing such charges would
be a form of attorney discipline, he argued, for which he had a right to a hearing
before the discipline was imposed.

LJC attacked Messina’s standing to be heard in this Court. They also petitioned
Judge Zagel to cite him for contempt, claiming that he violated the seal order when
he responded to their charges in his FRAP 46(c) papers. After 20 months of secret
proceedings conducted without an official record, Judge Zagel cited Messina for
contempt and granted LJC the following additional relief:.

o Heissued a five-year prior restraint barring Messina from speaking
about the Grove Fresh litigation in any respect without first getting
Judge Zagel's permission.

e To get permission to speak, Messina had to tell Judge Zagel what he
proposed to say and identify a public source for every element of his
proposed speech..

e He required Messina to post a $50,000 cash bond, which he would
forfeit if he spoke about the litigation without permission.

o Ile ordered Messina to pay LJC’s fees, which he eventually set at
$149,554.45.

e Without a hearing or prior notice, he enjoined Messina from representing
consumers in a state court class action on the ground that Messina was
not fit to serve as class counsel.

After this Court affirmed in an unpublished order, Messina filed for bankruptcy.
LJC sued for a finding that their money judgment was non-dischargeable because
Messina “willfullly] and maliciouslly]” injured them when he moved in this Court
for a FRAP 46(c) hearing to respond to their charges against him. The bankruptcy

court granted LJC summary judgment. The district court atfirmed.
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Statement of Facts

The collateral estoppel issues require knowledge of: (1) the merits of the prior
litigation, wherein Messina represented GF (§§A-F), (2) procedural history of claims
by intervening journalists (§§G, I-J), and (3) the settlement negotiations in the prior
litigation between GF and LJC (§H).

The appeal from the Contempt Order (§K) and the bankruptcy proceedings (§L)

are also described.

A, Cecil Troy and Grove Fresh.
Cecil Troy was 45 years old when he and his wife, Mary, founded GF in 1961.

GF’s leading product was orange juice from concentrate, branded with the GF name
and carrying a Seal of Approval from the Florida Department of Citrus.? Orange
juice sales accounted for 50-60% of GF’s revenues. (R.23-1,a.257;A.83,A.114-16.)

The Troys started GF with one truck and $1,000 in capital. By 1979 they had a
fleet of 13 trucks and a warehouse at 75653 South Chicago Avenue, Chicago. That
year, GF had $3.2 million in revenues ($9.3 million in 2009 dollars) and paid Troy a
salary of $68,500 ($200,000 in 2009 dollars). (R.23-1,a.257:A.115.) Chicago Reporter
ranked GF 21st among black-owned businesses in Chicago.(R.21-5,a.257.)

Thereafter, GF’s revenues and profits declined. Business was so bad in 1981,
1983, 1986 and 1989 that Troy drew no salary at all. In two other years, he drew
only $5,000 ($10,200 in 2009 dollars). In 1989 GI’s bank cancelled GF’s line of
credit. By then, GF had only two full-time drivers. (A.115-16.)

In September 1988, when most of Troy’'s peers were enjoying retirement—he was
74—he committed to reviving GF. He hired attorney Jeffrey Hines to investigate six
competitors he suspected of selling adulterated products. The targets included
American Citrus and Everfresh Juice Co. (“Everfresh”), Labatt’s orange juice

subsidiary.(R.12-3,a.163-64.)

2 The marketing value of the Florida Seal of Approval is discussed at Grove Fresh
Distributors, Inc. v. New England Apple Products Co., 969 F.2d 552, 557 (7th Cir. 1992).

4
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Hines had no office in Chicago—he was a member of the Maryland bar—but
Troy had learned from press reports that Hines had experience suing Everfresh and
American Citrus for unfair competition. (R.21-3,a.163.)
Hines took the assignment without telling Troy that he had recently executed
covenants restricting his right to sue those firms. (A.62-63;R.21-3,a.163.)
By February 1989 laboratory tests showed that five competitors were selling
“dirty” products—industry argot for adulterated juice. GF sued them. The
defendants (and the corresponding case numbers) included:
» Everfresh (89¢1113).
e Flavor Fresh Foods Corp. (“Flavor Fresh”) (89¢1114).
o American Citrus (89¢1117).

(R.21-3,a.163-64.)

In July 1989 Hines and Troy retained Messina as local counsel. (A.42.) Four
months later Troy fired Hines, after learning about covenants restricting his right
to litigate against LJC.(R.21-3,a.165-67.)

Messina agreed to investigate claims that Hines was barred from

pursuing.(R.66-3,a.87.)

B. Orange juice from concentrate.

Orange juice from concentrate is a ready-to-drink product governed by a
standard of identity—a recipe of ingredients promulgated by FDA. 26 C.F.R.
§146.45.

A product Iabeled as “orange juice from concentrate” is misbranded if any of the
required ingredients has been “in whole or in part omitted or abstracted therefrom.”
21 U.S.C. §343(g). It is adulterated “if any substance has been substituted wholly or
in part” for any of the required ingredients. 21 U.S.C. §342(b).

The intentional adulteration and misbranding of orange juice with cheaper
substitute ingredients puts honest competitors at a disadvantage. See ¥ DA
Inspection Guides—Orange Juice Adulteration. It’s also a felony punishable by up
to three years in prison. 21 U.S.C. §333(a).
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C. GF’s competitors.
James Marshall is a food chemist. From 1962 to 1974, he worked as vice-

president for research and development at Home Juice Co., a Chicago firm with 22
subsidiaries and affiliates in the United States, Canada, and Europe, including:

o Everfresh, a subsidiary in Warren, Michigan, a Detroit suburb.

¢ Holiday Juice Ltd., an affiliate in Windsor, Ontario.
(R.21-4,a.178-79;A.89,A.143-44.)

In 1962—the year FDA first promulgated a standard of identity for orange juice
from concentrate—Marshall created a formula for making a beverage that had the
look, taste, and texture of orange juice from concentrate, but which included
chemicals and substitute ingredients not permitted by that standard.(R.21-4,a.178-
79:A.39,146-47.) Marshall gave the formula to executives at Everfresh, Holiday
Juice, and other Home Juice entities.(/d.)

Marshall left Home Juice in 1974 to found Flavor Fresh. His new firm was a
secondary processor—that is, it blended concentrated orange juice for
manufacturing (“COJM”).(A.88,A.89.) Marshall made Flavor Fresh’s COJM using
the formula he had created at Home Juice.(A.40.)

Flavor Fresh sold COJM to tertiary processors who used it to manufacture
ready-to-drink products. Flavor Fresh also made arrangements with tertiary
processors (“co-packers”) who used Flavor Fresh’s COJM to make ready-to-drink
products branded with Flaver Fresh’s name. Flavor Fresh'’s primary co-packers
were Holiday Juice and Peninsular Products Co. of Lansing, Michigan.(A.40:R.21-
3,2.147-48;R.21-4,a.181-82.)

The unsafe additive.

At Flavor Fresh Marshall began using Oleum/320 IDEA (“Oleum”), an additive
that extends shelf life from about 28 days to 49 days.(R.21-3,a.172-73;R.21-4,2.199.)
Oleum is undetectable, but it has never been approved for use in foods, so it is

unsafe as a matter of law.(A.40.) The active ingredient in Oleum has never been
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firmly established, but there is circumstantial evidence that it was diethyl

pyrocarbonate (“DEPC”), a carcinogenic agent.(A.154-56.)
Marshall’s guilty plea.

In February 1991 Marshall became a target in an FDA investigation in
Michigan. In December 1992 he made a proffer covering his 30 years in the
business.(R.21-4,a.178-95.) Among other things, he admitted to creating the Home
Juice formula for adulteration in 1962, and to sharing that formula with others in
the Home Juice organization.(Jd.)

Marshall made no plea agreement. On February 18, 1993, a grand jury indicted
him and ten others for scheming to sell orange juice adulterated with Oleum and
other illegal additives and substitute ingredients. United States v. Peninsular
Products Co., et al,, 93 CR 21 (W.D. Mich.) The 33-count indictment covered juices
that were distributed under at least 23 different labels in at least 25 states.(A.42.)

Marshall eventually entered a guilty plea. He was sentenced to 37 months in
prison and fined $125,000. United States v. Kohlbach, 38 F.3d 832, 839-42 (6th Cir.
1994).

Everfresh, Holiday Juice, and American Citrus (Home Juice’s successor) were
not indicted, However, during sentencing proceedings in the criminal case, the
government disclosed Marshall’s proffer along with other evidence showing that
during the 1960s, 1970s, and 1980s, those firms had made and sold adulterated
orange juice. (A.42;R.21-3,a.173; R.21-4,a2.179,a.180,2.196-97,2.201-02;R-66-3,2.118-
19)

Government evidence also showed that Everfresh and American Citrus had used

Oleum.(R.21-3,a.173.)

American Citrus, Home Juice’s successor.

During the 1960s and 1970s Home Juice was owned and operated by Leonard
Haddad and Albert Allen. In 1978 they split up the business, with Allen acquiring
100% of Everfresh in exchange for his interests in Home Juice and Holiday Juice,

which he transferred to Haddad.(A.39,145.)

7
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Haddad died in 1979. In 1982 his son-in-law, Henry Lang, formed American
Citrus, which then acquired Home Juice from Haddad’s estate. Lang continued to

operate the business as Home Juice Co.(A.60.)
Labatt’s orange juice business.

Labatt was a multi-national food and entertainment conglomerate domiciled in
Toronto. Between 1983 and 1987 Labatt built a juice business by acquiring five
firms in the United States and Canada, including two former Home Juice
affiliates—Holiday Juice and Everfresh.(A.81,A.86,A.108-09,A.117.)

Labatt acquired Everfresh with notice that the firm was defending an unfair
competition lawsuit alleging that Everfresh made and sold adulterated orange
juice.(A.41,A.62.) Nine months after the acquisition closed, Labatt settled that case
for $70,000.(R.21-3,a.163.)

During the first two years that Labatt owned Everfresh—including the nine-
month period when the adulteration claims were pending—FEverfresh made and
sold 3.2 million gallons of adulterated products falsely labeled as 100% pure.(A.62.)

In 1988 Labatt organized its orange juice acquisitions into a unitary business
consisting of two corporations with the same name—FEverfresh, Inc.(A.118,A.122-

23;R.21-3,a.141,a.148.)

D. Defense counsel.

Kowal’s multiple clients.

In 1988 attorney Steven Kowal defended American Citrus and Holiday Juice
against unfair competition claims in Maryland federal court. Kowal negotiated
settlements of both cases. The settlements included covenants restricting the
plaintiffs lawyer’s right to litigate claims against American Citrus, Holiday Juice,
Everfresh, and Labatt.(R.21-3,a.163.)

That lawyer was Jeffrey Hines, who later represented GF.

In February 1989 Kowal agreed to represent American Citrus and Lang in the

89c1117 case filed by GF. He has represented them ever since.(R.66-1,a.2.)
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From February 1989 through April 1993, Kowal also represented Marshall and
Flavor Fresh in 89¢1114.(R.66-1,a.2-3.)

McDermott’s investigation of Labatt’s orange juice business.

From February 1989 to the present, McDermott Will & Emery (“McDermott”)
has represented Labatt and its orange juice interests in the GF litigation.(R.66-
1,a.2.)

Originally, McDermott’s engagement arose out of a whistleblower complaint
filed by an ex-employee at Everfresh’s Michigan plant. The employee alleged he was
fired in retaliation for questioning the legality of certain practices, including
Everfresh's use of Oleum.(A.154-55;R.21-4,a2.199.)

Labatt hired McDermott to supervise an internal audit of Labatt’s orange juice
operations. By mid-February the auditors (and the lawyers) had learned that the
Everfresh plants in Michigan and Ontario were adding Oleum to orange juice. They

also learned that the active ingredient in Oleum may have been DEPC.(A.156-57.)
MecDermott’s and Kowal’s joint representation of Marshall .

From March 1989 to April 1990 McDermott and Kowal jointly represented
Marshall and Flavor Fresh.(R.7-7,a.2.)
Labatt, whose orange juice subsidiaries had packaged Flavor Fresh's ready-to-

serve products, paid McDermott’s fees for representing Flavor Fresh as a form of

indemnity.(R.21-3,a.147-49.)
Labatt’s amnesty meetings with the FDA.

FDA has an amnesty policy whereby corporations that voluntarily report and
cease illegal practices are exempted from criminal investigations, unless the
practices were unsafe.(A.41.)

On May 5 and June 21, 1989, McDermott and Labatt met with FDA seeking
amnesty from any criminal investigation of Labatt’s orange juice business.(A.41.)
They told FDA that Everfresh had been making and selling adulterated orange
juice for years, but that Labatt had not learned about the illegal practices until
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earlier that yvear (7 e., 1989). Labatt stated that an Everfresh executive had
concealed the illegal practices from Labatt.(A.41-42;R.66-7,a.168-70.)

Labatt did not tell the FDA about Everfresh's history of using Oleum to extend
shelf life.(A.42.)

MecDermott made no disclosures regarding its other clients, Marshall and Flavor

Fresh.

E. Problems in the lawsuits commenced by Hines.

Before GT fired him, Hines made several agreements with defense counsel that
he didn’t disclose to GF. He agreed that GF would not seek damages for any acts or
omissions prior to the effective dates of the covenants restricting his right to sue
American Citrus, Everfresh, Holiday Juice, and Labatt. He also agreed to limit GF’s
claims against Flavor Fresh to the same time frame, even though Flavor Fresh was
not a beneficiary of those covenants.(R.21-3,a.165-67.)

After Hines was fired Kowal refused to provide any information about American
Citrus’s practices prior to July 1988, citing Hines’s agreement. GF moved to nullify
that agreement as unauthorized, but the court never ruled.(R.21-3,a.165.)

The settlement in the 89c1114 case against Flavor Fresh—and the
FRCP 60(b) motion to vacate that settlement as fraudulent.

After Hines was fired Messina served amended discovery requests in 89¢1113
and 89¢1114. McDermott stalled, arguing that GF's claims against both Everfresh
and Flavor Fresh were limited by the restriction on Hines’s right to practice
law.(R.21-3,a.149.)

In March 1990 GF got an order compelling discovery from Flavor Fresh. That
order prompted a three-way agreement between GF, Flavor Fresh and Everfresh
whereby: (a) GF agreed to dismiss 89¢1114 in exchange for a $70,000 payment from
Flavor Fresh and (b) Everfresh agreed to a detailed discovery program in 89¢1113.
The agreement obliged Everfresh to produce FRCP 30(b)(6) witnesses in Chicago to

testify on 14 specific topics and to answer interrogatories and produce documents by

10
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a date certain.(R.21-3,a.131-36,a2.152-53.) The settlement closed in April
1990.(R.21-3,a.149.)

In April 1991 GF moved to vacate the settlement, alleging that the
settlement had been fraudulently induced by three material misrepresentations of
fact.(R.21-3,a.151-52.) After a round of briefs, Judge Zagel set an evidentiary
hearing for September 30, 1992.

Messina and Troy retain additional counsel.

Shortly after the 89¢1114 settlement closed, Messina and Troy retained lawyers
from Rivkin Radler & Kremer (“RR&K”) as co-counsel.(R.66-1,a.2.)

The problems in the 89¢1113 case against Everfresh.

The discovery program mapped by the 89¢1114 agreement did not go
smoothly. McDermott produced only one Rule 30(h)6) witness; that witness had no
personal knowledge regarding most of the topics specified in the agreement.(R.21-
3,a.155-57.)

Everfresh did not provide the written discovery as promised, so GF obtained
an order compelling discovery.(R.21-3,2.131.)

Over time, GF discovered that the compelled answers and documents omitted
much material information. In March 1992 GF filed a Rule 11 motion for sanctions,
alleging that Everfresh and its lawyers had suppressed evidence about (a) Oleum;
(b) the date when Labatt first learned about Everfresh’s illegal practices; (c) the
names of officers, directors, and employees who had knowledge of the illegal
practices; and (d) prior complaints that Everfresh’s products were adulterated and
misbranded.(R.21-3,a.131-37.)

After a round of briefs Judge Zagel set an evidentiary hearing for September 30,

1992.

11
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The 90¢5009 case.

Several times in 1989-90 McDermott asked Messina to make a settlement

demand. He would, Messina told them, after he investigated the claims that Hines

could not pursue.(R.21-6,a.344;R.66-4,a.179.)

Messina spent nine months on that investigation, during which:

He interviewed expert chemists and economists at the Florida
Department of Citrus “FDOC”), the University of Florida, and the
University of Illinois.

He obtained more than 4,000 pages of documents from FDOC, including:
(a) witness statements from a 1982-85 investigation of Everfresh, Holiday
Juice, and Home Juice/American Citrus, and (b) reports of scientific tests
from 1979-88 showing that those firms had made and sold adulterated
orange juice.

He interviewed FDOC'’s general counsel regarding FDOC’s 1982-85
investigation.

He obtained information about Home Juice entities by reviewing probate
court files and subpoenaing documents from the executor of Haddad’s
estate.

He obtained copies of annual reports that Home Juice, Everfresh, Holiday
Juice, American Citrus and Flavor Fresh had filed with 11 government
agencies in the United States and Canada.

He obtained information about Home Juice’s, Everfresh’s, and Holiday
Juice’s trademarks from government files in the United States and
Canada.

He obtained copies of court records from unfair competition suits Hines
had filed against Everfresh, Holiday Juice, and American Citrus in
Maryland federal court.

(R.66-3,a.87-93.)
He also retained Coopers & Lybrand (“C&L.”) to prepare a report on GF's lost
profits.(R.66-3,a.88.) In August 1990 C&L made a preliminary calculation that from

1980 through 1988, GF suffered unfair competition damages in excess of $2 million.
C&L’s final report, delivered in 1991, fixed damages at $2.9 million.(/d)

Based on this investigation Messina drafted a 54-page complaint alleging that

13 corporate and individual defendants conspired to make and sell adulterated

orange juice using a common formula created by Home Juice.(A.78-131.) The

12
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